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You cannot challenge what is not final: Bombay High Court dismisses Section 34 petition at the threshold in Master Drilling India Pvt. Ltd. v. Sarel Drill & Engineering Equipment India Pvt. Ltd. 
20 November 2025
Background
In a recent decision in the case of Master Drilling India Pvt. Ltd. (“Master Drilling”) v. Sarel Drill (“Sarel Drilling”)[endnoteRef:1], the Bombay High Court dismissed at the threshold a Section 34 petition under the Arbitration and Conciliation Act, 1996 (“Arbitration Act”) filed by the Petitioner, Master Drilling challenging the arbitral tribunal’s refusal to terminate proceedings under Section 32(2)(c) of the Arbitration Act. The Court held that the tribunal’s order (“Impugned Order”) being a prima facie assessment of the Respondent, Sarel Drill’s corporate capacity to initiate arbitration and expressly leaving all issues open for final determination did not constitute an “arbitral award” amenable to challenge.  [1:  Judgement dated 12 November 2025 in Commercial Arbitration Petition No. 777 of 2024
] 
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The underlying dispute arose out of a Business Transfer Agreement, under which Sarel Drill agreed to transfer its business and assets to Master Drilling. Alleging that conditions precedent were not fulfilled due to breaches attributable to Master Drilling, Sarel Drill initiated arbitration seeking damages, return of machinery, and rental payments. 
Master Drilling responded not on the merits, but by asserting that Sarel Drill lacked a validly constituted Board of Directors when arbitration was invoked in August 2021 and when its application for appointment under Section 11 of the Act was filed later that year. On this basis, it moved an application under Section 31(6) read with Section 32(2)(c) of the Arbitration Act seeking termination of the proceedings as incapable of continuation. 
The arbitral tribunal rejected the application, noting that the objections involved mixed questions of fact and law requiring evidentiary scrutiny in the ordinary course of the arbitration. Attempting to circumvent this, Master Drilling sought to characterise the tribunal’s order as an “interim award” and invoked Section 34, an approach the Court ultimately declined to entertain.
Issues
1. Whether the Impugned Order constituted an “arbitral award” (interim or partial) capable of challenge under Section 34.

2. Whether the alleged absence of a validly constituted Board of Directors at Sarel Drill rendered the initiation and continuation of arbitral proceedings “non est”.
Court’s Analysis
A. Threshold: Is the Impugned Order an arbitral award?
The Court’s starting point was Section 5 of the Act, which mandates minimal judicial intervention, and Section 19, which grants arbitral tribunals broad procedural autonomy. Against this statutory backdrop, the Court held that a challenge under Section 34 lies only against an “award” that is, a decision that finally disposes of a claim or a determinable part of the dispute. In this case, the Tribunal had expressly clarified on multiple occasions that its views were prima facie and that all questions relating to Board composition, corporate authority, quorum requirements and ratification would be examined during final adjudication. The court noted that the Impugned Order did not conclusively answer any component of the dispute and merely declined to terminate proceedings. A refusal to terminate arbitration under Section 32 is not independently appealable under Section 37, nor can it be dressed up as an “interim award” for the purposes of Section 34. 
Thus, the very foundation of Master Drilling’s petition failed as the court held that the Impugned Order is not an arbitral award as it is not a final adjudication of any issue.
B. The “Corporate Mind” Argument and Section 174(2) of the Companies Act
Master Drilling contended that Sarel Drill had only one director between March 2018 (on the passing of one director) and August 2023 (when a new director was inducted). Relying on Section 174(2) of the Companies Act,2013 it argued that a Board reduced below quorum could act only to appoint directors or summon a general meeting. Therefore, any act including invoking arbitration, signing pleadings, or filing the Section 11 petition was allegedly void and incapable of ratification.
The Court declined to rule on this question at this stage, noting that:
· Whether a board meeting was even required to initiate arbitration depended on the Articles of Association and general principles of corporate authority.
· The status of a director, whose appointment was disputed due to lack of a Director Identification Number, was a contested factual question.
· Even assuming absence of quorum, the consequences were not self-evident or absolute as the Companies Act, 2013 did not stipulate that every corporate act during such a period is void.
· Whether the July 2021 Board resolution was irregular or invalid was a matter requiring evidence.
C. Doctrine of Necessity
With regard to the argument that a company with an inquorate Board was legally paralysed, the Court relied on the doctrine of necessity recognised by the Supreme Court in Presidential Poll Reference[endnoteRef:2], Lalit Modi[endnoteRef:3], and Dey v. Dey[endnoteRef:4]. [2:  (1974) 2 SCC33
]  [3:  Lalit Kumar Modi v. Board of Control for Cricket in India (2011) 10 SCC 106]  [4:  Raj Kumar Dey v Tarapada Dey (1987) 4 SCC 398
] 

A rigid interpretation of Section 174(2), the Court observed, would lead to absurd results: a company unable to pay salaries, sign cheques, file tax returns, maintain contracts or even operate essential machinery. The law does not compel impossibilities, nor does it contemplate a corporate vacuum.
Thus, to avoid paralyzing a company (and by extension harming stakeholders), acts undertaken out of necessity or subsequently ratified may stand on firm legal footing. As per the Court, whether the facts here warranted application of this doctrine remained a matter for arbitral determination, not judicial pre-emption.
D. Ratification and Curability of Procedural Defects
The Court placed significant reliance on the Bombay High Court decision in Palmview Investments Overseas Ltd. v. Ravi Arya[endnoteRef:5], which held that defects in corporate authorisation including absence of board resolutions are curable. The Court also referred to United Bank of India v. Naresh Kumar[endnoteRef:6], where the Supreme Court held that procedural irregularities in authorisation for instituting corporate litigation do not defeat a just cause and may be expressly or impliedly ratified. [5:  (2023) 1HCC (Bom) 259
]  [6: (1996) 6 SCC 660] 

E. Section 19 and the Tribunal’s Autonomy
The Court emphasised that Section 19 empowers tribunals to decide how and when to take evidence, how to assess admissibility, relevance, materiality and weight, and how to sequence determinations.
Given that Master Drilling’s contentions implicated complex, interwoven questions of corporate law, factual authority, ratification and necessity, the Tribunal was entitled indeed obligated to evaluate them comprehensively at the appropriate stage.
Master Drilling could not dictate the timing or manner in which the Tribunal chose to adjudicate.
Decision
The Court dismissed the Section 34 petition, holding that the Impugned Order is not an arbitral award and hence not amenable to challenge under Section 34.
Significance
This decision reinforces several important principles in Indian arbitral jurisprudence:
· The strict threshold for what qualifies as an “award” under Section 34 parties cannot circumvent Section 37 or Section 32 merely by re-labelling interim non-conclusive orders.
· Corporate incapacity arguments involving mixed questions of fact and law and need to be resolved by the tribunal at its discretion and is not enough to non-suit at threshold stage.
Disclaimer: This article is for informational purposes only and does not constitute legal advice. Readers should not act or refrain from acting based on the content of this article without seeking professional legal counsel. 
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